Introduction
Over the past few years Colombia has been one of the most economically stable countries in the region. In fact, during the past ten years, the Colombian economy has grown by 4% annually and has not experienced negative economic growth, making it the least volatile country in the region. 1 Moreover, in 2011 the country achieved an unprecedented record in foreign direct investment reaching USD 14.027 million.
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These figures are the result of the efforts of the current and past governments to enhance the country's business climate and to internationalize its economy. A key element in that strategy has been the government's pursuit of entering into Free Trade Agreements ("FTAs") and Bilateral Investment Treaties ("BITs").
3
A justification for entering into those agreements, besides the desire to encourage bilateral investments, is the absence of a multilateral legal framework regulating investments; thus, a substantial portion of the relationship between host states and international investors has been developed through bilateral agreements, such as BITs and investment chapters in 1 Exports, Foreign Investment and Tourism Promotion Agency (Proexport Colombia), Investment Booklet, (Jan. 12, 2012) available at http://www.investincolombia.com.co/Adjuntos/044_Improved%20Business%20Environment-December,%202010.pdf. 2 Industry, Commerce and Tourism Ministry, Exports, tourism, and investment surpass historical record, (Jan. 12, 2012) available at https://www.mincomercio.gov.co/englishmin/publicaciones.php?id=1797. 3 At this date, Colombia has eight FTAs in force, as well as two subscribed and three pending negotiations. Also the country has three BITs in force, as well as one signed and nine pending subscription.
FTAs. 4 In the case of BITs, particularly, they have been regarded as a tool for trade liberalization and investment promotion that can easily communicate a developing country's interest in attracting foreign direct investment (FDI) with capital exporting countries' needs for market expansion, without imposing institutional demands on either country (in terms of concrete, institution-building). 5 Therefore, for developing countries, like Colombia, investment security provisions in the form of a BIT or an investment chapter of an FTA constitute a strategic tool in attracting FDI and in improving the country's business climate, without requiring major reforms to the country's institutions.
The aim of this document is to provide an analysis of the most important substantive provisions of the Colombian signed BITs and the investment chapter of the United StatesColombian FTA (as this is one of the most important and recent agreements entered into by Colombia) in order to determine, from a project finance perspective, the scope of the protections given by these instruments to foreign investors and their impact on risk mitigation.
This analysis has been divided into six additional sections. Section 2 outlines the concept and existing categories of risks in a developing country with an emphasis in political risks. includes some examples of successful investments carried out under some of the Colombian BITs. Finally, Section 6 concludes with some lessons than can be learned from the analysis of the provisions of Section 4.
Typical risks arising in project finance in a developing country
In this section a general framework of what constitutes a risk in project finance, the different categories of existing risks, and the risks that BITs might assist to mitigate, will be provided. This general categorization will provide the reader with a map of the risks normally covered by investment treaties before entering into the specifics of the treaties' provisions in Section 4.
2.1.Definition of risk
Risk has been defined as "uncertainty in regard to cost, loss or damage." 6 Accordingly, in project finance the aim is to reduce that uncertainty through a risk structuring process. 7 In fact, as Hoffman points out, During this [structuring] process that risks are identified, analyzed, quantified, mitigated, and allocated so that no individual risk threatens the development, construction, or operation of the project in such a way that the project is unable to generate sufficient revenues to repay the project debt, pay operation expenses, and provide an attractive equity return. . 7 Id. 8 Id.
In project finance there are two major categories of risks: (i) commercial risks and (ii) political risks. 9
Commercial risks
Commercial risks are typically associated with a) constructing and developing the project, operating and maintaining the assets, and finding a market for the output; and b) major economic environment risks, i.e., interest rate changes, inflation, currency risk, international price movements of raw materials, and energy inputs, all of which have a direct impact on the project but are beyond the control of the project sponsors.
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In addition, a project may be subject to other commercially related risks, e.g., the demand for a given product may not evolve as predicted, a competitor could undercut the business or revenue may be affected when a natural disaster occurs. 11 Although these risks might not be as foreseeable as others, that does not meant they cannot be mitigated. In fact, insurance against these risks, among other alternatives, might help in that regard. Commercial risks, however, do not constitute the focus of this paper and they will not be discussed in depth. 
Political risks
Risks associated with the actions of the state where the investment is located are typically referred to as political risks. These risks derive from the exercise of political power and imply "the probability that a host government will, by act or omission, reduce the investor's ability to realize an expected return on his investment." 12 In other words, political risk is the risk of government intervention in the development or operation of a project. 13 As such, political risk is driven by uncertainty not only over the government and its agencies' actions, but also by actions from minority groups and separatist movements. 14 An impairment of the investors' property rights is normally the effect of such actions.
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The types of political risks may vary from one country to another. However, the most frequent risks include the following: 1) transfer and convertibility restrictions, 2) expropriation, 3) breach of contract, 4) non-honoring of sovereign financial obligations, 5) terrorism, 6) war, 7) civil disturbance and, 8) other adverse regulatory changes.
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Section 4 analyzes those risks to the extent they are covered by the Colombian BITs. 12 Id., at 3. 13 
BITs: Tools to mitigate political risks
BITs are regarded as tools for promoting and protecting investments by investors of one party in the territory of another party. 17 In fact, "promotion" and "protection" are leading nouns included in the heading of the majority of existing BITs.
In particular, investment protection has been regarded as the element driving the expansion of international investment treaties as long as investors from capital-exporting countries required safe conditions to invest abroad. 18 Precisely such protection was aimed to safeguard investors against injurious acts and omissions by host governments as well as other forces generating political risks in the host country. 19 Otherwise, investors will be relying on host country's domestic law and courts for protection, which in particular jurisdictions may be risky for the investment.
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If one looks at the preamble of an investment treaty, one may find expressions addressing those typical investor's concerns in terms like "it is the desire to promote and protect BITs. In other words, an investment treaty's aim is grounded in the necessity to address the typical risks of a long-term investment project (political risks), providing investors with stable and predictable rules.
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Therefore the following are the typical political risks covered by an investment treaty:
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• The rights of investors from one state to enter and establish investment in the other state;
• The obligation of the host state to treat investors according to the "minimum international standard;"
• The right of free currency transferability and convertibility;
• The right of appropriate compensation in cases of expropriation;
• The settlement of disputes between the host state and investors through international commercial arbitration.
Next I will review the most relevant substantive provisions of the Colombian investment treaties dealing with political risks highlighting the advantages and disadvantages they present for investors and the differences between them to show the guarantees that foreign investors have in Colombia under such instruments. 
The substantive provisions of the Colombian BITs dealing with political risks
Investment treaties are normally divided in two parts: (i) substantive rights and (ii) procedural remedies. Substantive rights include guarantees of appropriate compensation for expropriation, assurances of fair and equitable treatment, guarantees of national treatment of the investment, undertakings that a sovereign will honor its obligations, and assurances that treatment no less favorable that the one provided by international law will be granted to investors. 24 Procedural remedies, on the other hand, regulate the procedure that allows investors to take host states directly to international arbitration -normally for breach of a standard included in the treaty. As suggested above we will focus on the substantive rights;
notwithstanding, a brief analysis of and comment on the procedural remedies and their importance to an investor will be included before the conclusion. The substantive rights will be analyzed in the order that they normally appear in the text of the investment treaties, 25 beginning with the scope of application clause, which is included first in all of the treaties' legal texts. some specific categories. In so doing, the effect of having a broad investment definition in the treaties' text is to provide an expanding umbrella of protection for investors.
Scope of application

31
In addition to the general definition, the USCFTA and the JCBIT qualify the meaning of "every kind of asset" by saying it has to have the characteristics of an investment, i.e., (i) A difference, however, is included in the USCFTA and the JCBIT by mentioning that an investor is one that attempts through concrete action to make, is making, or has made an investment in the territory of another party. 40 As a consequence, that definition seems to extend the coverage of the treaty not only to the investments made after the treaty entered 36 Agreement between Japan-Colom., supra note 21, at art. 38 In the Colombia-Switzerland BIT, as well as in the agreement with Spain, it is required, in addition to being constituted or organized under the law of a party, that the legal entity have its seat of business in the territory of that party. In the BIT with Japan the additional requirement is not to have the seat of business but that the legal entity carries out business activities in the area of the contracting party. In turn, in the agreement with Peru the requirement is not to be constituted under the laws of the other party but to carry out business activities in the area of the contracting party and to be under the control, direct or indirect, of the nationals of one of the contracting parties. The USCFTA besides the enterprises being constituted or organized under the law of a party includes as legal entities a branch located in the territory of a party and carrying out business activities there.
into force but also to those investments made before. Similarly, the Colombia-Switzerland BIT ("CSBIT") explicitly covers "investments whether prior to or after the entry into force of the agreement." 41 Therefore, investors in any of these agreements have the assurance that their investments (assuming they fall under any of the categories mentioned above) will be protected even if made prior to the entry into force of the agreement. This is particularly important for capital exporting countries as long as these countries have normally made investments in the territory of their developing countries' counterparties prior to the subscription of an investment treaty. That is indeed the case of Colombia with the U.S., Spain, Switzerland, and Japan as well as with most of the countries with whom the Government is currently negotiating or in the process of approving new BITs or investment chapters in FTAs.
The time coverage protection in the other Colombian investment agreements is not specified. As a result, if an investor with an investment made prior to the entry into force of a treaty is not given the solicited protection he may recur to the most favoured nation (MFN) protection (see MFN section below).
The agreements include also a definition of territory if considered that the investment concept is referred in most of the cases to the territory of the other party. 42 definition is more detailed in the USCFTA and the JCBIT. 43 That may help to avoid disputes in regard to the geographical areas covered or not by the treaties.
In sum, the definition of investment and investor (including the time periods covered by the agreement) is crucial for determining whether an investment of an investor falls under the protection of a treaty and for determining whether a claim may be submitted by an investor to the jurisdiction of an international arbitral tribunal under a BIT.
National Treatment
National treatment is a principle included in all the Colombian investment agreements' texts whereby the "host country extends to foreign investors treatment that is at least as favourable as the treatment that it accords to national investors in like circumstances." 44 In other words, the national treatment seeks to treat foreign investors and foreign investments no less favorably than national investors and their investments. That protection covers differentiation in treatment between foreign and local investors both de jure and de facto. In addition, the national treatment protection has been qualified in the USCFTA by specifying which investments are covered, i.e., the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory. 51 These qualifications may turn out to be prejudicial in the event that a specific discriminatory treatment is considered to not fall into any of those categories.
In the Colombia-Peru BIT ("CPBIT"), the national treatment principle is subject to the exceptions provided for in the national law. 52 Accordingly, the effectiveness of the principle might be rendered ineffective by the parties' internal regulation.
In any event, from a political risk mitigation point of view, the national treatment principle confers foreign investors the guarantee to be treated by the host state no less favorably than the way it treats its local investors. Such non-preferential treatment may be decisive in mitigating the risk, for instance, of a public bidding process where foreign and local companies are competing for a concession in the host country, or in the process of soliciting a license or permit approval to carry out an infrastructure project. In fact, in any attempt by a host government to favor local investors at the expense of foreign investors, the latter have the right to demand equal treatment unless some exceptions have been provided for in the text of the treaty.
Most Favored Nation (MFN)
The MFN clause in the context of investment agreements is meant to provide foreign investors of different nationalities with equal competitive conditions in regard to the settlement and/or operation of investments. 53 That means that parties to an investment agreement seek to be treated as favorably as each of the parties treats any other third party.
In the Colombian BITs the wording of the MFN clause varies among the treaties. The CSBIT, for example, provides a mixture of the fair and equitable treatment with the NT standard that each party shall ensure fair and equitable treatment within its territory of the investments of investors of the other party. This treatment shall not be less favorable than that granted by each Party to the investments made within its territory by its own investors, or than that granted by each Party to the investments made within its territory by investors of the most favored nation, if this latter treatment is more favorable (emphasis added). In the agreement with Spain ("CSPBIT") it is provided that the investments and the investor's revenues from each party should not be treated less favorably than the investments and the investor's revenues of another party. 55 In both of these treaties it can be appreciated that the right or the protection is given to the investments, and in the BIT with Spain, this right or protection is also extended to the investor's revenues. In contrast, in the ; furthermore, these agreements specify that the protection extends to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory. 58 The MFN clause is therefore qualified by the latter agreements (see national treatment above).
In any case, any investor who feels that his investment is being treated less favorably than that of an investor from a third party may invoke the MFN clause. In sum, the MFN clause guarantees foreign investors are not treated less favorably than investors of any other country. This is particularly relevant in project finance to avoid situations where the host country intends to favor a third party either for political, economic or convenience reasons. Also for cases when the investment or the investor under a specific treaty may not be eligible for protection. In such cases, through an application of the MFN standard it may be possible, absent express exceptions, to invoke more favorable provisions of another BIT that the host country has entered into with another state.
Fair and equitable treatment
This is a standard that has been included in most of the investment agreements. It has become one of the most relied and successful grounds to submit claims by investors under
BITs. 64 The fair and equitable treatment ("FET") standard protects investors against arbitrary, discriminatory and abusive acts by host governments. There is, however, a problem defining the standard's scope and its boundaries.
The FET standard applies to investments in specific situations regardless of how other investments are treated by the host state. 65 That means the host state cannot prevent a claim by arguing that there is no differentiation in the treatment given to its own national investors. 66 It is an independent standard of protection from the national treatment or the MFN clause. Overall, the purpose of the FET in BITs is to fill gaps left by the other standards of protection (e.g. national treatment, most favored nation clause, expropriation and compensation, among others) in order to meet the BIT desired levels of protection.
67
The standard of FET is a broad one, and its definition and scope will depend on the specific circumstances of a case. 68 The In the CPBIT it is mentioned that foreign investors should receive FET, and receive entire protection and security pursuant to international law principles (emphasis added).
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Therefore, it seems that two different standards have been included in the text of the treaty:
the FET and the treatment accorded by international law. Accordingly, an investor facing a hostile treatment by a host state will have a broader basis to allege a treaty violation -not limited to customary international law.
In the other Colombian investment agreements with Switzerland 76 and with Spain, 77 there is no specific FET wording included in the text. Both of the treaties, however, provide that the governments should not impair by unreasonable or discriminatory measures the management, use, enjoyment, extension, sale and, should it so happen, liquidation of such investments. 78 The fact that the FET obligation has not been included could imply that the parties have purposefully done so to avoid being exposed to this broad standard of protection. 79 Inasmuch, "the prohibition of unreasonable, arbitrary and/or discriminatory measures is consonant with the FET standard, but the standard itself goes beyond this prohibition." 80 Furthermore, the agreement with Spain provides that each party will provide full protection and security in their territory to the investments of the other party pursuant to international law although, again, no mention to the FET is included. As a result, except for situations like the USCFTA and the JCBIT where the FET is subject to the CIL, investors will continue to have leeway to submit treaty violation claims and will thus continue to take host states to international arbitration under a broad spectrum of activities that may prejudice their investments, even beyond the CIL. That certainly may prove valuable for investors trying to allocate political risks in countries prone to interfere with foreign investments; on the negative side, however, this is a situation that may led to abuses by investors and that might eventually clash with the states sovereignty. 
Expropriation and compensation
Based on the same structure followed in the last sections, I will provide here a general framework of what constitutes expropriation from an international investment perspective and then focus on the specific provisions of the Colombian BITs to conclude how those provisions may help an investor mitigate the risk of expropriation.
i. The concept of expropriation
Expropriation takes place when the government takes foreign investor's property located in the host state. 87 The forms of expropriation have evolved from outright expropriation through government seizure to the imposition of regulatory measures by which the investor remains in possession of the investment but is deprived the benefits originally contemplated. 88 Therefore, two forms of expropriation may affect an investor's investment: the contrary, the treaties provide for some remedies as seen in the specific expropriation provisions of the Colombian investment treaties.
ii. The expropriation provisions in the Colombian BITs
In all the investment treaties it is clear that a host state has the right to expropriate, nationalize, etc. a foreign investor's investments. However, that right is limited by the exceptions or requirements included in the treaties and by the obligation to compensate the investor. Hence, in order to determine whether an investment may be expropriated according to the treaties procedure and whether an investor is entitled to compensation, it is first required to determine whether the investment is covered by the agreement (see scope and coverage in section 4.1.).
The expropriation requirements have been developed by customary international law and are now included in most of the BITs. 94 Such requirements and limitations imply that a host state cannot expropriate a covered investment of investors of the other party or take any measure equivalent to expropriation or nationalization, except for:
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• A public purpose. The term public purpose is referred to in the USCFTA and the JCBIT as a concept in customary international law, and a clarification is 94 Dolzer and Schreuer, supra note 21, at 91. 95 See for reference the Free Trade Agreement US-Colom., supra note 27, at art. 10.7.1, the Agreement between Japan-Colom., supra note 21, at art. 11.1, the Agreement between Colom.-Spain., supra note 38, at art. V, the Agreement between Colom.-Peru., supra note 37, at art. 7 (1) and the Agreement between Colom.-Switz, supra note 37, at art. 6.
provided that public purpose may be expressed in domestic law as "public necessity, "social interest," etc.
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• In a non-discriminatory manner.
• On payment of prompt, adequate, and effective compensation; and
• In the USCFTA it is also required that the procedure of expropriation follow a due process of law and a minimum standard of treatment. 97 Thus, by referring the expropriation to the due process of law, which is a minimum standard under customary international law that includes fair and equitable treatment and full protection and security, it is not clear if the treaty is adding an independent requirement.
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In regard to the compensation, the CSPBIT, the CPBIT and the CSBIT provide that such compensation shall amount to the market value of the investments expropriated before the expropriatory action was taken or became public knowledge, whichever is earlier
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(emphasis added). The JCBIT provides for fair market price of the expropriated investment at the time when the expropriation was publicly announced or when the expropriation 96 Free Trade Agreement US-Colom., supra note 27, at art. 10.7.1 and Agreement between Japan-Colom., supra note 21, at art. 11.1. 97 Free Trade Agreement US-Colom., supra note 27, at art. 10.7.1. 98 Dolzer and Schreuer, supra note 21, at 91. 99 Agreement between Colom.-Spain., supra note 42, at art. V, Agreement between Colom.-Peru., supra note 37, at art. 7 (1), Agreement between Colom.-Switz, supra note 41, at art. 6. occurred, whichever is earlier 100 (emphasis added). Consequently, it adds an element of fairness to the compensation value, which however is not defined in any part of the text. In any case, by referring the value to the moment when the expropriation was publicly announced or when the expropriation occurred, that may represent a limitation or disadvantage if compared with the treaties of Spain, Peru and Switzerland where the value is being determined the moment immediately before the expropriation or when it became public knowledge. 101 In fact, the moment when something becomes public knowledge and the time when something is publicly announced may differ substantially. As a result, an expropriation may become public knowledge long time before it is publicly announced.
Consequently the market value of an investment may vary significantly from one moment to another. For instance, if it becomes publicly known that a road will cross an investor's property and that it will affect the characteristics of that property, the value of the property before that situation became public knowledge will totally differ from the value when the expropriation is publicly announced.
The USCFTA in turn, refers the market value to the date of expropriation
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, which results even more aleatory, as long as an expropriation may become public knowledge long time before the date of the effective expropriation. Therefore, the market value before the expropriation become public knowledge may vary substantially from the price when the 100 Agreement Japan-Colom., supra note 26, at art. 11.2. 101 Agreement between Colom.-Spain., supra note 42, at art. V, Agreement between Colom.-Peru., supra note 37, at art. 7 (1), Agreement between Colom.-Switz, supra note 41, at art. 6. 102 Free Trade Agreement US-Colom., supra note 27, at art. 10.7.3.
expropriation takes place. That may be favorable or unfavorable to the investor depending on the effect of the expropriation on the investment.
In addition, the USCFTA excludes from the expropriation treaty protection measures taken by the host state in relation to intellectual property rights (compulsory licenses). 103 That provision ensures that compulsory licenses will not be challenged by intellectual property rights (IPR) holders for being expropriatory. . In fact, as the tribunal held "showing a measure to be expropriatory, it is not a requirement, because the effect of the measure on the investor, not the state's intent, is the critical factor." 107 Moreover, in that case even though the measures were found to be expropriatory that was not the fact that amounted to a violation of the treaty because, as explained above, all the BITs recognize the right of host states to nationalize. What was found to be a violation was that no compensation was paid.
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Investors therefore have the security in the presence of a BIT that, if the effect of a government's measure is expropriatory of their investment, no matter the measure's intent, they will have a right to prompt, effective and adequate compensation (Hull Doctrine standard). 109 In order to make such determination, however, as mentioned above, the test will be based on "whether the [government's] interference is sufficiently restrictive to support a conclusion that the property has been 'taken' from the owner." 
Transfer of funds
The same structure of the previous sections will be employed in the discussion of the transfer of funds protection: general understanding of the subject matter; analysis of the Colombian BITs provisions and a conclusion will be provided.
i. Background
From the perspective of a foreign investor, an investment cannot be considered protected unless the host country has committed itself to permit the payment, conversion and repatriation of monetary sources related to the investment. 111 The ability to make monetary payments freely both into and out of the host country is essential for the success of any foreign investment. 112 Accordingly, in international project finance one of the risks to a project entity rely on the ability to transfer foreign exchange into and out of the host country. 113 The risk of transferring currency out of the host country supposes in turn the possibility to convert local currency into foreign exchange and then, the ability to transfer that converted currency out of the country. 
ii. The text of the Colombian investment treaties
The text of the treaties will be reviewed by separating the main sections of the transfer of funds provisions.
a. General scope to make transfers
Both the USCFTA and the JCBIT provide as a general scope that each party shall permit all transfers relating to an investment to be made freely without delay into and out of the territory. 116 Even though some authors mention that the term "transfers" supposes payments both to the host country and from the host country to a foreign country, 117 the USCFTA and the JCBIT specifically say so 118 , leaving clear that the scope of the provision is to permit transfers in both directions.
In the CSBIT, the term included is "transfers," however it does not specify if they apply in one or both directions. 119 In the agreements with Spain and Peru the text of the treaties are clear enough to permit inference that the free transfer of payments applies in both directions. 120 In addition, all of the Colombian treaties contain a list of non-exclusive transactions 121 that investors may undertake. The list includes contributions to capital, profits, payments under a contract including loan payments, payments arising out of the settlement of any dispute, etc. 122 The list mentions, without limitation, transactions of currency into and out of the host country. In the CSBIT, however, the list mainly refers to currency transactions out of the host country; that, nonetheless, does not seems to be a sufficient argument to infer that the treaty does not cover transactions into the host country because, as mentioned above, the list is non-exclusive.
Interestingly, the JCBIT includes in the list earnings and remuneration of personnel; 123 the USCFTA in turn includes management fees, technical assistance and other fees. 
b. Access to freely convertible currency and market exchange
All of the Colombian investment treaties contain a provision ensuring that transfers shall be made in a freely usable currency at the market exchange rate prevailing on the date of each transfer. 128 This is a very important provision because revenues in an overseas project are very likely to be earned in a local currency. Accordingly, in order for an investor to be able to repatriate funds or simply to make payments abroad (for instance a loan) it is first necessary that that investor convert those funds into a freely convertible currency.
Therefore, this provision ensures investors access to freely usable currencies at the market exchange rate prevailing on the date of each transfer. A freely usable currency is defined in the Articles of Agreement of the International Monetary Fund as "a member's currency that the Fund determines (i) is, in fact, widely used to make payments for international transactions, and (ii) is widely traded in the principal exchange markets." 129 In addition, only the USCFTA contain a provision whereby each party shall permit returns in kind relating to a covered investment. 130 This turns out to be an essential provision if considered that Colombia is going through a period of great activity in exploration and exploitation of natural resources. As a result, a provision like that will permit to multinational companies, in the case of production-sharing agreements for instance, a return of its investment in the form of oil, coal, gas, etc.
c. Exclusions
Most of the BITs do not confer an absolute right to make transfers. In fact, because of the countries' necessity to control their balance-of-payments and their need to conserve foreign exchange to pay for essential goods and services 131 the right of transfers is commonly subject to the laws' of the host state.
The USCFTA, the JCBIT and the CSBIT contain almost identical provisions whereby a party may prevent a transfer through the equitable, non-discriminatory, and good faith application of its laws relating to criminal offenses, bankruptcy, insolvency, trading and dealing in securities, financial reporting and ensuring compliance with judgments in judicial or administrative proceedings.
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In the CSPBIT and the CPBIT the exceptions are not subject to specific laws but serious difficulties on the balance of payments, which give the parties the right to restrict free transfers for a limited time through an equitable, non-discriminatory, and good faith application of its laws. 133 There is, however, no definition of what a serious difficult on the balance of payments is. This lack of definition may lead to governmental arbitrary decisions eventually affecting foreign investors' transfers.
Alternatively, there is another currency related risk, which is not addressed in any BIT, i.e., the devaluation risk. This risk may have a direct impact on the finances of a project that has to meet its obligation in a currency other than the one generating revenues. For instance, a foreign owned thermoelectric project in Colombia will receive a tariff for the energy produced in Colombian pesos. However, for that thermoelectric plant construction a loan was subscribed by the project entity in US dollars. Thus, if the Colombian peso is devaluated the ability of the thermoelectric project to meet its US dollar obligations will be affected. This risk normally takes place in countries without well-established and liquid long-term debt markets and without market-based currency hedge products (cross-currency swaps, for instance In sum, BITs provide investors with advantageous mechanisms to mitigate transfer and convertibility risks. In the case of the Colombian BITs, subject to the provisions included therein, the risk is mitigated by providing investors or investments of the other party with the guarantee to make transfers without delay and in a freely convertible currency.
Procedural remedies
Even though procedural remedies do not constitute the focus of this paper it is important to briefly mention that they constitute one of the most important guarantees for a foreign investor to mitigate the risk of being subject to the host country's domestic law and courts for protection, which is something that in particular jurisdictions may be risky for the investment. 139 In fact, one of the most important features of the investment agreements is the conferral of rights upon the private individual to submit investment disputes to international arbitration without having to resort to diplomatic means. In order to submit a claim it is necessary to determine what is the source of the right allowing a foreign investor 136 Hoffman, supra note 6, at 41. 137 Some of these projects more likely than not involved project finance. The project's participants, if cautious and properly advised, almost certainly made an assessment of the Colombian regulatory framework and of the country's political risks. Hence, the existence of a BIT, even though it might not have been the final determining factor, surely contributed to the lenders making their decisions to granting the loans -when the project involved debt -or to proceed with the execution when the parent or private sponsors provided the resources. As a result, the existence of the BITs with Spain and Switzerland more likely than not contributed to allocate the political risks for these and other projects and in so doing it helped to promote investments in Colombia.
The other projects that have been carried out in the country, especially by the U.S. as
Colombia's largest source of FDI, took place without a BIT being in place, nonetheless, they are now covered under the FTA entering into force (see section 4.1.)
Conclusions
There is a clear evolution from the first BITs Colombia signed in 1995 and the latest one signed with Japan, which, along with the USCFTA, can be categorized as new generation investment treaties. In fact, these later agreements contain much more detailed regulation and advanced provisions, which to my surprise did not always result in enhancing the investor's protections. Notwithstanding, it can be appreciated as a common factor in all of the agreements that the basic protections are included in all of them, with some variations nonetheless. In any case, from a project finance perspective after having reviewed the most important substantive provisions of the Colombian BITs, it is clear that the protections given by these instruments in the form of rights, standards or clauses are essential mechanisms that help an investor to mitigate a project's political risk. That does not mean, however, that under the existence of a BIT a project will be risk free, but at least some of the investor's biggest concerns, such as transferring money into and out of the country, and prompt, effective and adequate compensation in the face of expropriation or discriminatory treatment, are covered and an investor has the right to make his protections effective by having the possibility to take the host government to international arbitration if there is a breach of the treaty.
As a result, an investor from a country with which Colombia has subscribed to an investment treaty may rest and be confident that its investment will be safe; on the one hand, because the legal framework included in the Colombian BITs, with minor variations, is very comprehensive and protective of investors, and on the other hand, because Colombia has been internationally catalogued as a country with a low political risk.
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